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§655.670

U.S. port does not permit the use of
alien crewmembers for the longshore
activity(ies), thereafter accept no at-
testation under the prevailing practice
exception on Form ETA 9033 from any
employer for the performance of the
activity(ies) at that port, and shall in-
validate any current attestation under
the prevailing practice exception on
Form ETA 9033 for any employer for
the performance of the activity(ies) at
that port.

[60 FR 3969, 3977, Jan. 19, 1995, as amended at
71 FR 35520, June 21, 2006]

§655.670 Federal Register notice of de-
termination of prevailing practice.

(a) Pursuant to §655.625(b), the Ad-
ministrator shall publish in the FED-
ERAL REGISTER a notice of the Admin-
istrator’s determination of any inves-
tigation regarding the prevailing prac-
tice for the use of alien crewmembers
for particular longshore activity(ies) in
a particular U.S. port (whether under
an attestation or under the automated
vessel exception). Where the Adminis-
trator has determined that the pre-
vailing practice in that U.S. port does
not permit such use of alien crew-
members, and no timely request for a
hearing is filed pursuant to §655.630,
the Administrator’s determination
shall be the conclusive determination
for purposes of the Act and subparts F
and G of this part; the DHS and ETA
shall, upon notice from the Adminis-
trator, take the actions specified in
§655.665. Where the Administrator has
determined that the prevailing prac-
tice in that U.S. port at the time of the
investigation permits such use of alien
crewmembers, the Administrator shall,
in any subsequent investigation, give
that determination appropriate weight,
unless the determination is reversed in
proceedings under §655.630 or §655.655.

(b) Where an interested party, pursu-
ant to §655.630, requests a hearing on
the Administrator’s determination, the
Administrator shall, upon the issuance
of the decision of the administrative
law judge, publish in the FEDERAL REG-
ISTER a notice of the judge’s decision as
to the prevailing practice for the
longshore activity(ies) and U.S. port at
issue, if the administrative law judge:

(1) Reversed the determination of the
Administrator published in the FED-
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ERAL REGISTER pursuant to paragraph
(a) of this section; or

(2) Determines that the prevailing
practice for the particular activity in
the port does not permit the use of
alien crewmembers.

(c) If the administrative law judge
determines that the prevailing practice
in that port does not permit such use
of alien crewmembers, the judge’s deci-
sion shall be the conclusive determina-
tion for purposes of the Act and sub-
parts F and G of this part (unless and
until reversed by the Secretary on dis-
cretionary review pursuant to §655.655).
The DHS and ETA shall upon notice
from the Administrator, take the ac-
tions specified in §655.665.

(d) In the event that the Secretary,
upon discretionary review pursuant to
§655.655, issues a decision that reverses
the administrative law judge on a mat-
ter on which the Administrator has
published notices in the FEDERAL REG-
ISTER pursuant to paragraphs (a) and
(b) of this section, the Administrator
shall publish in the FEDERAL REGISTER
a notice of the Secretary’s decision and
shall notify the DHS and ETA.

(1) Where the Secretary reverses the
administrative law judge and deter-
mines that, contrary to the judge’s de-
cision, the prevailing practice for the
longshore activity(ies) in the U.S. port
at issue does not permit the use of
alien crewmembers, the Secretary’s de-
cision shall be the conclusive deter-
mination for purposes of the Act and
subparts F and G of this part. Upon no-
tice from the Administrator, the DHS
and ETA shall take the actions speci-
fied in §655.665.

(2) Where the Secretary reverses the
administrative law judge and deter-
mines that, contrary to the judge’s de-
cision, the use of alien crewmembers is
permitted by the prevailing practice
for the longshore activity(ies) in the
U.S. port at issue, the judge’s decision
shall no longer have the conclusive ef-
fect specified in paragraph (b) of this
section. Upon notice from the Adminis-
trator, the DHS and ETA shall cease
the actions specified in §655.665.

§655.675 Non-applicability of the
Equal Access to Justice Act.

A proceeding under subpart G of this
part is not subject to the Equal Access
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